In Old Ben Coal Company, 1 FMSHRC 1954, 1 BNA MSHC 2241, 1979
CCH DSHD 24,084 (1979), the Commission held that "the language of the
standard, its legislative history, and the general purpose of the Act
all point to a holding that the standard is violated when an accumulation
of combustible materials exist," 1 FMSHRC at 1956. At page 1957 of
that decision, the Commission also stated that section 75.400 is "directed
at preventing accumulations in the first instance, not at cleaning up
the materials within a reasonable period of time after they have
accumulated." See also, MSHA v, C.C.C.-Pompey Coal Company, Inc.,
Docket No. PIKE 79-125-P, decided by the Commission on June 12, 1980,
remanding the case to the judge to apply its holding in Old Ben.

Turning to the evidence and testimony adduced in this case, I
conclude and find that the preponderance of the evidence establishes the
existence of the accumulations of loose dry coal and coal fines as
described by the inspector along the haulage road and ramp area in question,
The detailed testimony by the inspector, supported by his notes and the
measurements he took to support the citation more than adequately establish
the conditions he described both on the face of his citation as well
as in his testimony during the hearing.  The inspector's testimony that
approximately three shuttle cars of coal were loaded out during the
abatement process which took approximately 11 hours is indicative of
the fact that the accumulations were rather extensive.  Further, even
though the inspector had no precise idea as to how long the accumulations
were there, he believed that they existed for over two shifts and he saw
no clean-up taking place at the time of his inspection.  As stated during
the hearing, the inspector issued the citation after finding accumulations
of coal which he believed were permitted to exist without any efforts
at cleaning them up (Tr. 53).

In view of the foregoing, I conclude and find that petitioner has
established the fact of violation in this case, and I accept its arguments
in support of the citation, and reject the arguments advanced by the
respondent in its defense.  The citation is AFFIRMED.

Size of Business and Effect of Civil Penalty on Respondent's Ability to
Remain in Business.

The parties stipulated that the assessment of an appropriate civil
penalty in this case will not adversely affect the respondent's ability
to remain in business, and I adopt this as my finding in this case.
With regard to the respondent's size of business, the parties stipulated
that respondent's annual coal production was approximately 598,710 tons,
and I consider this to be a medium-to-large size mining operation,

Good Faith Compliance

The record reflects that the Inspector fixed the initial abatement
time as twelve noon on December 31, 1981, but the termination notice
reflects that the conditions were abated and the citation terminated
at twelve noon on December 30, 1981.  In addition, the testimony presented

225aturely in issuing the citation before giving the respondent  time
